ACSESS Ontario Employment Standard Recommendations

Exemption from the Public Holidays Provision for Elect to Work Employees

On November 23, 2000, the Ontario Provincial Government introduced Bill 147, the Employment Standards Act, 2000 (the
"new Act"), in the Legislature. On December 20, 2000, Bill 147 received Third Reading and was passed by the Provincial
Legislature. The Bill received Royal Assent from the Lieutenant Governor for Ontario on December 21, 2000 and was proclaimed
into law effective September 4th 2001. To ensure fairness and consistency in using the exemption, our association has
developed recommendations. It is strongly recommended that all ACSESS members adopt and implement these proposals.
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1. Relevant Sections for the Staffing Industry, Elect to Work Employees
i) An employee's public holiday pay for a given public holiday shall be equal to, a) the total amount of regular wages and
vacation pay payable to the employee in the four work weeks before the work week in which the public holiday occurred,
divided by 20; or (b) if some other manner of calculation is prescribed, the amount determined using that manner of calculation.
Please note that employees who may elect to work or not are not entitled to a paid public holiday where an employee has
an arrangement where he or she may elect to work or not when requested to do so. If an elect to work employee works on a
public holiday, the employer shall pay the employee at least one and a half times his or her regular rate.
2. Association Recommendations
Due to the nature of temporary and contract work, temporary employees may have complete discretion to elect to work or not
when requested to do so. Therefore, ACSESS recommends the following operational policies and practices: When determining
“Elect To Work” status, an employer must be able to demonstrate, on a balance of probabilities, that the employee is an "elect to
work" employee. In order for the exemption to apply, 2 conditions must exist:
i) An arrangement between the employer and employee must exist, whether formal or informal, giving the employee complete
discretion to work or not when requested to do so. In determining whether or not the arrangement exists, an employment
standards officer looks for evidence that either the arrangement exists or that the employee is free to utilize it as he/she wishes.
if) No negative consequences should be attached to an employee's refusal to accept an offer to work. Therefore, it must be the
company's practice that the employee or employment candidate have the option to reject an offer of temporary work and there
must not be a penalty or negative consequences for having elected to not accept the assignment. This means that a temporary
employee can reject the offer of an assignment and return to the roster of available employee/candidates without penalty. This is
not to be interpreted as meaning that following acceptance, the temporary employee has the right to come and go from the
assignment at will without penalty.
If "Elect to Work" status exists:
* Companies should properly notify their applicants of the "Elect to Work" status and request a signature indicating
acknowledgment and agreement.
* ACSESS members should adopt ACSESS recommended standard clause which should be included in all
application forms, employee manuals and Web-sites.
* Companies should continue to offer some form of an employee Public Holiday benefit program. At a minimum, the
benefit should be valued at the equivalent to Holiday pay effective after 13 weeks of continuous employment. Each
company has the discretion to calculate the value and determine the qualification period for the benefit.
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A primary objective of ACSESS is to actively represent the
industry and our membership before governments by
providing input on employment legislation and regulations
at the national and provincial levels. At the same time,
ACSESS assumes a leadership role in ensuring that industry
members are aware of legislation and regulatory changes
which may affect their businesses and responsibilities as
employers. Our member firms communicate regularly with
temporary employees and provide guidance on industry
practices and employee rights under provincial employment
legislation.

The Employment Standards Act, 2000, known as the ESA,is a
law that sets minimum standards for workplaces in Ontario.

Who is protected by the ESA?

If you are employed in Ontario, you are probably protected
by the ESA. It does not cover federal employees and a few
individuals in other special categories. There are exceptions
and special rules for some workers under the law.

What basic rights are protected by the ESA?

Hours of Work

Generally, employees cannot be required or permitted to
work more than:

-8 hours a day--or the number of hours in an established
work day if it is more than §;

-48 hours a week.

An employee can agree in writing to work more than these
limits. Such agreements are valid only if the employer gives
the employee (where there is no trade union) an information
sheet prepared by the ministry about hours of work and
overtime before the agreement is made, and the agreement
states that the employee received the information sheet. In
addition, an employee cannot work more than 48 hours in a
week unless the employer has an approval for excess hour
from the Director of Employment Standards (subject to
certain exemptions).

Overtime

Most employees must be paid overtime pay after 44 hours
of work each week. The overtime rate must be at least 1.5
times the regular rate of pay.

Minimum Wage

This is the lowest hourly rate an employer can pay an
employee.

General Minimum Wage:
$8.00/hr (February 1,2007)
$8.75/hr (March 31, 2008)
$9.50/hr (March 31, 2009)
$10.25/hr (March 31, 2010)

Student Minimum Wage:
$7.50/hr (February 1, 2007)
$8.20/hr (March 31, 2008)
$8.90/hr (March 31, 2009)
$9.60/hr (March 31,2010)

NOTE: The minimum wage is different for liquor servers, homeworkers, and hunting
and fishing guides. Please contact the Ministry of Labour for more information.

Payday

Employees must be paid on a regular, recurring payday and
given a statement showing their wages and deductions for
that pay period.

Vacation Time and Pay

Most employees earn at least 2 weeks of vacation time after
every 12 months of employment. Employees are entitled to
be paid at least 4% of their total wages earned as vacation pay.

Public Holidays* (See ACSESS Recommendations)

A public holiday is a day off work, with public holiday pay.
Ontario has nine public holidays every year. Most employees
are allowed to take public holidays off regardless of how

long they have been working and whether they are full-time,
part-time, permanent, a student, or on a limited-term contract.

Pregnancy Leave and Parental Leave

Eligible employees are entitled to take 17 weeks of pregnancy
leave and 35 weeks of parental leave (if they have taken
pregnancy leave). All other eligible parents, including
pregnant employees who do not take pregnancy leave, can
take up to 37 weeks of parental leave. These are unpaid,
job-protected leaves.

Personal Emergency Leave

If an employer regularly employs at least 50 people, its
workers are allowed to take up to 10 days a year of unpaid,
job-protected personal emergency leave. This leave is for
personal illness, injury, or medical emergency, or for the
death, illness, injury, medical emergency or urgent matter
of certain family members.

Family Medical Leave

Employees can take family medical leave to provide care or
support to certain family members and people who consider
the employee to be like a family member who have a serious
illness with a significant risk of dying within a period of 26

weeks. It is unpaid, job-protected leave of up to 8 weeks in
a 26-week period.

Termination Notice and Pay

An employer must give an employee advance written notice,
termination pay instead of notice, or a combination of both,
if the employee has been working continuously for 3 months
or more and his or her job is terminated. The amount of notice
or pay depends on how long the employee has been working
for the employer and the number of employees being
terminated in a 4-week period.

Note: There are other ESA rights not covered in this brochure, and not all employees
qualify for all ESA rights. Contact the Ministry of Labour for details.

Employees cannot be punished for claiming their rights

Employers cannot intimidate, fire, suspend, or otherwise
punish an employee, or threaten any of these actions because
the employee asks for or asks about their ESA rights. If this
happens, contact the Ministry of Labour.

The Ministry of Labour can help

If an employee thinks that an employer is not following the
ESA, he or she can contact the Ministry of Labour for help.
Employment Standards Officers can inspect workplaces and
look into possible violations of the ESA.

Employers can be ordered to pay the wages that are owing
to employees; give an employee back their job; follow the
rules of the ESA, and/or compensate an employee.

The Ministry of Labour can also charge an employer with an
offence, including a ticket. If convicted, employers may be
fined or sent to jail.

Note: Unionized employees should speak to their union representative before
contacting the Ministry of Labour if they believe that their rights have been violated.
Filing a claim

There is no cost to filing a claim and an empleyér cannot
punish an employee for filing a claim.

A claim is a written explanation of an employee's complaint,
which also has important information about the employee,
the job and the employer.

Three steps to filing a claim:

1. Contact the Ministry of Labour as soon as possible. If you
believe your rights have been violated you should try to
resolve the matter first with your employer. You can get a
Self-Help Kit from the Ministry of Labour that contains a for
letter you can send to your employer. The Self-Help Kit can
be accessed at ServiceOntario Centres and on the Ministry
of Labour website.

2. If you are unable to resolve the matter with your employer,
fill out a claim form. Claim forms are available at ServiceOntario
Centres and on the Ministry of Labour website.

3. File the claim form. Call the Employment Standards
Information Centre for information on where to file your claim.
Once a claim is filed, ministry staff will try to help solve the
problem between the employee and employer. If the issue
cannot be settled, an investigation may begin. Claims are
investigated as quickly as possible. The time it takes to
complete the process varies.

Important Contacts

Ontario Human Rights Commission: 1-800-387-9080
Workplace Safety and Insurance Board: 1-800-387-0750
Human Resources and Social Development Canada,
Employment Insurance General Inquiries: 1-800-206-7218

For more information, please visit ACSESS
online at:




